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IN THE 


United States Court of Appeals 

For the District of Columbia 


No. 9732 


JACOB L. ZELLAN, 


Appellant 


vs. 


ALWYN COLE and MARGARET FILLIS COLE, 

Appellees 


APPEAL FROM THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

This is an appeal from the judgment of the Municipal 
Court of Appeals for the District of Columbia (Apl. Ap. 
10) entered on November 6, 1947, which reversed a judg¬ 
ment of the Municipal Court for the District of Colum¬ 
bia entered June 28,1947 (Apl. Ap. 6) on a finding, that the 
appellees ’ action to recover $900 was barred by the Statute 
of Limitations (Apl. Ap. 5). 

The jurisdiction of the trial court is derived from Title 
11, Section 755 of the Code of Laws for the District of 
Columbia (Current Supplement of 1940 Edition). The 
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Municipal Court, of Appeals derived jurisdiction from Title 
11, Section 772 of said Code. This Court has jurisdiction 
to review the judgment of the Municipal Court of Appeals 
under Title 11, Section 773 of said Code. 

This Court by its order dated April 12, 1948, allowed an 
appeal from the judgment of the Municipal Court of Ap¬ 
peals for the District of Columbia. 

Statement of Case 

Appellant and appellees, hereinafter referred to as 
defendant and plaintiffs, respectively, entered into a con¬ 
tract for the erection of a home defendant built for the 
plaintiffs which provided that “the basement shall be dry 
and shall remain dry for a period of three years” (Apl. 
Ap. 3). 

Plaintiffs took possession about September 2, 1941 (Apl. 
Ap. 1). The basement first became wet during September 
1941, and thereafter at frequent intervals. Complaint was 
first made by plaintiffs to the defendant in November 1941. 
From that time until June 18, 1943, upon complaint to 
defendant by plaintiffs of such condition, defendant at¬ 
tempted on several occasions to remedy the condition com¬ 
plained of, but without success. No further complaints 
were made after June 18, 1943. Plaintiffs contend that 
on that date defendant notified them he would do nothing 
further about the wet basement (Apl. Ap. 6-7). 

Suit was filed in the Municipal Court December 4, 1944, 
which is more than three years after the basement became 
wet and the breach was discovered by plaintiffs, and ap¬ 
proximately eighteen months after defendant would do 
nothing further (Apl. Ap. 6). 

The suit claimed damages of $400.00 which plaintiffs paid 
a contractor to provide them with a dry basement. It also 
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claimed damages of $500.00 because the premises bad a 
value of $500.00 less by reason of the fact that the basement 
was not dry and did not remain dry for a period of three 
years (Apl. Ap. 1-2). 

The trial court, after trial, held that the cause of action 
was barred by the Statute of Limitations (Apl. Ap. 5) and 
entered judgment for defendant (Apl. Ap. 6). 

The Muncipal Court of Appeals for the District of Colum¬ 
bia reversed the trial court (Apl. Ap. 10). Defendant’s 
motion for a rehearing was denied (Apl. Ap. 10-15). 

Statutes Involved 

Statute of Limitations. 1040 District of Columbia Code, 
Section 12-201. The portion applicable to the case at bar 
provides: 

“No action shall be brought * * * after three years 
from the time when the right to maintain such action 
shall have accrued * * *” 

Statement of Points 

1. When does the statute of limitations begin to run 
in a case where, for a period of twenty months after the' 
breach of a contract occurs and is discovered, the defend¬ 
ant endeavors to remedy the conditions caused by the 
breach? The Municipal Court of Appeals erroneously held 
that it begins to run upon the conclusion of the twenty- 
month period and not at the time of the breach. 

2. Is the statute of limitations rendered inoperative 
because for a period substantially less than the statute of 
limitations one of the parties attempts to remedy the con¬ 
dition occasioned by the breach? The Municipal Court of 
Appeals erroneously held that the statute of limitations is 
tolled during the time the party endeavors to remedy the 
condition caused by the breach. 
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3. Does the fact that a defendant attempts to make re¬ 
pairs after a contract has been breached toll the running 
of the statute of limitations where such efforts stopped 
more than sixteen months prior to the running of the 
statute? The Municipal Court of Appeals answered 
“Yes.” Its answer should have been “No.” 

4. Are the application of the tolling of the statute of 
limitations and estoppel to plead it, completely independent 
of each other? The Municipal Court of Appeals answered 
“Yes.” It should have answered “No.” 

5. Where the complaint alleges that the value of certain 
premises is $500.00 less by reason of the fact that a base¬ 
ment was not dry and did not remain dry for a period of 
three years in violation of an agreement to that effect, and 
the proof shows that the basement became wet and the 
plaintiffs knew of such wetting more than three years prior 
to the institution of the suit, is said action barred by a 
three year statute of limitations? The Municipal Court of 
Appeals, in effect, answered “No” by reversing the trial 
Court although it failed to answer it specifically. It should 
have been answered “Yes.” 

Summary of Argument 

1. The statute of limitations begins running from the 
time the cause of action accrues. 

2. A cause of action accrues when the breach is dis¬ 
covered. 

3. An action brought more than three years after it 
accrues is barred by the statute of limitations. 

4. An effort by a defendant to remedy a defect for 
twenty months after the cause of action accrues does not 
toll the running of the statute, where there still remains 
sixteen months in which to file the action. 
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5. An effort to remedy a defect after the cause of action 
accrues does not interfere with or delay the plaintiffs’ 
right to file such action, unless the plaintiffs were lulled into 
a false sense of security, until after the statute has run. 

6. If part of a plaintiff’s cause of action is barred by the 
statute of limitations, in reversing the trial Court, the 
Municipal Court of Appeals should only reverse as to such 
part as is not barred. 


Argument 

Points 1 to 5 are related and will be discussed together. 

The Municipal Court of Appeals in its printed opinion 
(Apl. Ap. 7-10) and its opinion in denying defendant’s 
motion for a rehearing (Apl. Ap. 10) concedes that the con¬ 
tract on which the plaintiffs base their action was breached 
more than three years before the suit was instituted, at 
which time the statute of limitations ordinarily begins run¬ 
ning, but that in the case at bar this did not apply because 
the statute was tolled for approximately eighteen months by 
the conduct of the parties. Thus, they agree that the con¬ 
tract was not a so-called continuing warranty, for in order 
for the statute to be tolled it must have been running unless 
tolled by such acts of the defendant as would estop him 
from pleading the statute. 

This conduct consisted solely of efforts by the defendant 
to remedy the condition complained of without success upon 
the complaint of the plaintiffs until June 18,1943, a period 
of approximately twenty months. From the time that the 
plaintiffs say the defendant refused to make any further 
efforts to remedy the conditions complained of, there still 
remained a period of approximately sixteen months before 
the statute of limitations ran. 
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The above conclusions by the Municipal Court of Appeals 
are contrary to the holdings of this Court and the Supreme 
Court of the United States in the following cases: 

In Sheehy Co. vs. Eastern Importing & Manufacturing 
Co., 44 App. D. C. 107, LRA-1916FS10 (1915), this Court 
held that in this jurisdiction the statute of limitations runs 
against a claim for breach of warranty from the time the 
buyer discovers the breach, or by the exercise of ordinary 
diligence could have discovered it, and not from the date of 
consequential damages. 

Noel vs. Baskin, 131 F. 2d 231, 76 U. S. App. D. C. 352, 
holds that the statute of limitations begins to run when the 
cause of action arises unless there is a specific waiver of 
the statute, and negotiations looking toward a settlement 
do not affect the running of the statute. 

In the case of Glennan vs. Lincoln Inv. Corp., 71 App. 
D. C. 365, 110 F. 2d 130, the defendant requested an exten¬ 
sion of time to pay his note which was granted by a letter 
written to him. This Court held that this request for an 
extension of time until a later date within the period of 
limitations did not toll the statute nor did it create an 
estoppel against pleading the statute. This Court said: 

“* * * Nor does it show that appellant lulled the 
appellee into inaction until after the limitation period, 
as appellee contends, for the period mentioned in the ' 
letter expired more than ten months before the statute 
barred the action. There was, therefore, ample time 
and opportunity for appellee to avail of any legal 
rights it had.” 

The Municipal Court of Appeals in its opinion denying 
petitioner’s motion for rehearing said that the Glennan case 
has no application to the case at bar because it involved a 
question of estoppel, as distinguished from the tolling of 
the statute (Apl. Ap. 13-15). This reasoning is com¬ 
pletely erroneous for in order for the statute to be tolled 
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an estoppel to plead the statute during the tolled period 
must be created. 

The Glennan case, supra, seems to have decided all of 
the questions involved in the case at bar and was binding 
on the Municipal Court of Appeals. Its failure to follow 
the decision of this court should be straightened out so 
that the law in this jurisdiction may not be in a muddled 
state. 

This Court had occasion also in Howard University vs. 
Cassell, /6 U. S. App. D. C. 75, 126 F. 2d 6, certiorari 
denied, Cassell vs. Howard University, 62 S. Ct. 1046, 316 
U. S. 675, to discuss the principles involved in the case at 
bar. In that case an architect and the University were 
involved in negotiations looking toward an amicable settle¬ 
ment of their differences. This Court held such negotia¬ 
tions did not preclude the University from asserting the 
three-year statute of limitations; that it became evident 
wdthin ample time that the differences between the parties 
would not be settled; and that as suit could still be brought 
before the statute ran, it did not lull the architect into in¬ 
action until after the limitation period expired. 

One of the earlier cases involving the questions discussed 
herein was Hornblower vs. George Washington University, 
31 App. D. C. 64, which also involved a claim by an archi¬ 
tect for his fee. In that case the president of the University 
sent a letter to the plaintiff stating that the disputed claim 
had been referred to one of its officers for adjustment. 
There had also been an agreement to arbitrate between the 
parties but no steps had been taken to carry out the arbi¬ 
tration. This Court said: 

“It is contended that the agreement to submit this 
controversy to arbitration operated to stop the running 
of the statute of limitations. We think it is a well- 
settled principle that a defendant cannot avail him¬ 
self of the bar of the statute of limitations, if it appears 
that he had done anything that would tend to lull the 
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plaintiff into inaction, and thereby permit the limita¬ 
tion prescribed by the statute to run against him. If, 
by this agreement to arbitrate, it appears from the 
record that plaintiffs, by the action of the defendant, 
were induced not to bring their suit, then we think de¬ 
fendant would be estopped from pleading the bar of 
the statute of limitations. If, however, after the agree¬ 
ment was made to submit to arbitration, plaintiffs took 
no steps toward having the matter submitted, and did 
not insist upon the defendant’s submission of the mat¬ 
ter, such an agreement, we think, cannot be held to 
stop the running of the statute. It not only appears 
from the statement in this case that plaintiffs took no 
steps towards having a hearing before the arbitrator, 
but there is no affirmative showing that defendant did 
anything to prevent the arbitration. It is not sufficient, 
if it should appear, that defendant failed, or even re¬ 
fused to appear before the arbitrator and submit its 
case. Defendant must have done something that 
amounted to an affirmative inducement to plaintiff to 
delay bringing action. The statement does not indicate 
that plaintiffs were deterred or delayed in bringing 
their suit because of the failure of the parties to ap¬ 
pear and submit the matter to the arbitrator. Inas¬ 
much as defendant is not shown to have used the agree¬ 
ment to arbitrate as a means for inducing plaintiffs to 
refrain from bringing suit until barred by the statute 
of limitations, we think the selection of an arbitrator 
amounted to nothing more than a part of the negotia¬ 
tions between the parties looking to an amicable ad¬ 
justment of their differences.” 

One of the leading cases involving the question of when 
the statute of limitations commences to run is Wilcox vs. 
Plummer, 4 Pet. (29 U. S.) 172, 7 L. Ed. 321, where the 
Court said: 

“• * * Where the attorney was chargeable with neg¬ 
ligence or unskillfulness, his contract was violated, and 
the action might have been sustained immediately. 

1 Perhaps, in that event, no more than nominal damages 
may be proved, and no more recovered; but, on the 
other hand, it is perfectly clear that the proof of actual 
damage may extend to facts that occur and grow out 
of the injury, even up to the day of the verdict. If so, 
it is clear the damage is not the cause of the action.” 
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The Court held in that case that after the delivery of the 
abstract the contract was executed and the breach complete. 
There had been no additional breach since, only new dam¬ 
ages for the old breach. This same principle is applicable 
to the case at bar because when the house was delivered and 
the basement became wet the breach was complete, and any 
further wettings were merely new damages resulting from 
the old breach. 

A case very similar to the facts in the case at bar is 
Bishop-Babcock-Becker Co. vs. Jennings , Tex. Civ. A. (245 
S. W. 104). There, the buyer of a carbonator for a soda 
fountain filed suit for breach of a warranty. As in the case 
at bar, the seller made subsequent attempts to remedy the 
defects and gave certain assurances. It was held by the 
Court that the cause of action arose at the time of the 
breach and the discovery thereof, and that the running of 
the statute was not tolled or interrupted by the subsequent 
attempts of the seller to remedy the defects nor by assur¬ 
ances given by him. 

In the case at bar the agreement was breached at the time 
of the first wetting in September 1941, and certainly no 
later than November 1941, when the plaintiffs made their 
first complaint. Therefore, when the suit was filed in De¬ 
cember 1944, the plaintiffs’ cause of action, if they had one, 
was barred by the statute of limitations because more than 
three years had elapsed. 


Point 6 

Even if the statute of limitations had not expired as to 
the plaintiffs’ cause of action for damages sustained in 
correcting the alleged defect which caused the basement to 
become wet, certainly the plaintiffs’ claim that their house 
had a value of $500.00 less,by reason of the fact that the 
basement was not dry and did not remain dry for a period 
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of three years (Apl. Ap. 2), in violation of its agreement 
with the defendant, was barred by the statute of limitations. 
That claim, if it ever had any validity, arose at the time of 
the first wetting, and nothing that the defendant did in an 
effort to remedy the defect would have any possible connec¬ 
tion with the plaintiffs’ right to bring an action on such 
claim, and, therefore, at least as to the $500.00 claim, the 
Municipal Court of Appeals should have affirmed the action 
of the trial Court. This contention was made by the de¬ 
fendant in the trial Court, and in the Municipal Court of 
Appeals in his brief, oral argument, and motion for a re¬ 
hearing. See Paragraphs 5 and 7 of defendant’s Answer 
(Apl. Ap. 4). 


Conclusion 

It is respectfully urged that the judgment of the Munici¬ 
pal Court of Appeals for the District of Columbia entered 
herein November 6,1947, be reversed, and the judgment of 
the Municipal Court for the District of Columbia entered 
June 28, 1947, be reinstated. 

! HARRY FRIEDMAN, 

Attorney for Appellant , 

1025 Vermont Avenue, N. W., 
Washington 5, D. C. 
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APPELLANTS APPENDIX 
Case No. 9732 

2 IN THE MUNICIPAL COURT 

Fop. the District of Columbia 
Civil Action 


ALWYN COLE, MARGARET FILLIS 
COLE, 


vs. 


Plaintiffs, 


J. L. ZELLAN, 


Defendant. 


A. No. 19-623. 


Complaint for Damages on Breach of Contract 

Filed Dec. 4, 1944. 

1. On or about June 1, 1941 plaintiffs and defendant 
entered into an agreement in writing, a copy of which is 
hereto annexed as “Exhibit A”. 

2. Plaintiffs performed the requirements under said 
agreement. 

3. Plaintiffs thereafter, on or about September 2, 1941, 
took possession of, and moved into, the property described 
in said agreement, which said property for some time has 
been, and now is, designated as 2730 Blaine Drive, Chevy 
Chase 15, Maryland. 

4. The basement of the aforesaid premises did not re¬ 
main dry for a period of three (3) years, but on the contrary, 
commencing with the early winter of 1941 a considerable 
quantity of water entered and remained in said basement 
for long periods of time on several occasions for a period of 
twenty-two (22) months. During the aforesaid period of 
twenty-two (22) months plaintiffs frequently requested de- 
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fendant to take action to provide them with a dry basement 
but such action as defendant took with respect thereto did 
not make said basement dry. At the end of said period of 
twenty-two (22) months defendant for the first time dis¬ 
claimed any liability to provide plaintiffs with a dry base¬ 
ment, whereupon they employed a waterproofing contrac¬ 
tor to do the work necessary to provide a dry basement for 
a period of three (3) years and paid to such contractor for 
providing plaintiffs with a dry basement the sum of Four 
Hundred Dollars ($400.00). 

5. Plaintiffs allege, upon information and belief, that 
the aforesaid premises had a value of Five Hundred Dol¬ 
lars ($500.00) less than the price of Ten Thousand Two 
Hundred Fifty ($10,250.00) Dollars fixed by the aforesaid 
agreement by reason of the fact that the basement was not 
dry and did not remain dry for a period of three (3) 
years. 

3 WHEREFORE plaintiffs demand judgment 

against defendant in the sum of Nine Hundred Dol¬ 
lars ($900.00), interest and costs. 

/%/ BYRON G. CARSON, 
Attorney for Plaintiffs. 


EXHIBIT A 

June 2, 1941 

$400.00 

3 RECEIVED OF Alwyn Cole a deposit of Four 

Hundred Dollars to be applied as part payment of 
the purchase price of Lot 6 in Square C in the District of 
Columbia w r ith the improvements thereon known as premises 
No. 2724 Blaine Drive, Rock Creek Forrest, Md. hereby 
agreed to be sold upon the following terms: 
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Price of property: $10,250.00. 

• « • 

3 The seller agrees that the house referred to above 

shall be completed according to present plans and 
specifications, provided that the purchaser shall have choice 
as to the style of fireplace, style of door for main entrance, 
paint colors for interiors and exterior trim, and a choice 
of all other installations where a choice is available at equal 
cost to those already specified, further that certain small 
trees at front and back shall be removed and the lot shall 
be fully graded, terraced and sodded; provided further 
that the basement shall be dry and shall remain dry for a 
period of three years. 

• • • 


5 Answer 

(Filed Dec. 28, 1944.) 

Now comes the defendant, Jacob L. Zellan, and answering 
the plaintiffs’ complaint in the order in which it appears in 
the complaint, says : 

1, 2, 3. Defendant admits the allegations of paragraph 
1, 2 and 3. 

4. Defendant denies the allegations in paragraph 4, ex¬ 
cept as specifically hereinafter admitted. 

Further answering said paragraph, defendant alleges 
that said building was erected in accordance with the plans 
and specifications as provided in the agreement set forth 
in Exhibit “ A” of the complaint; that the basement was dry 
and would have remained dry, except that plaintiffs failed 
to keep the gutters and downspouts clean thus causing the 
water to accumulate in improper places and flow into the 
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basement through the basement window; that wrhen the said 
gutters and downspouts were kept clean, the u T ater did not 
come into the basement through said window’; that plain¬ 
tiffs claimed there was wmter coming into the basement 
through a wall of the building but refused to allow the de¬ 
fendant to remedy the alleged condition; that the work 
for which the plaintiff paid Four Hundred Dollars ($400.00) 
is not in accordance with the said plans and specifications 
agreed upon, is of a different type of construction, for 
w’hich the plaintiff did not pay, and was unnecessary to 
keep the said basement dry for a period of 3 years as pro¬ 
vided in the said agreement; that if said basement was wet, 
it was due to the negligence of the plaintiffs. 

5. Defendant denies the allegations of paragraph 5 and 
alleges that said premises had a value in excess of $10,250.00 
at the time the defendant purchased it and still has a value 
in excess of $10,250.00, exclusive of the $400.00 alleged to 
have been expended by the plaintiffs, and the defendant 
hereby tenders to the said plaintiffs Ten Thousand Six 

Hundred Dollars ($10,600.00) for said property free 
6 and clear or will pay them cash for their equity above 
any existing trust on said property. This tender 
must be accepted in writing within 10 days from this date 
and possession given defendant 30 days thereafter. 

6. For further defense, defendant alleges that upon the 
completion of the building in accordance with the said plans 
and specifications, the plaintiffs accepted said building and 
accepted a deed dated to wit: September 2, 1941, without 
any exceptions. 

7. For further defense, to said complaint said defendant 
says that the plaintiffs’ claims are barred by the Statute 
of Limitations. 
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WHEREFORE, having fully answered, defendant says 
that he is not indebted to the plaintiff in the sum of Nine 
Hundred Dollars ($900.00) or any other amount. 

/s/ HARRY FRIEDMAN, 
Attorney for Defendant. 


14 Minute Entry (January 24, 1945) Granting Part 
of Plaintiffs’ Motion to Strike Portion of 
Defendant’s Answer 

Further, upon consideration of plaintiffs’ motion, filed 
herein, to strike from the defendant’s answer certain por¬ 
tions thereof, it is ordered that said motion be, and the same 
is hereby granted as to part of paragraph 5 of said answer 
beginning with the word “and” in line 5 and continuing to 
the end of said paragraph; and it is ordered that said mo¬ 
tion be, and the same is hereby, granted as to all of para¬ 
graph 6; and it is ordered that said motion be, and the same 
is hereby, overruled, as to all of paragraph 7. 


15 Minute Entry (October 25, 1946) finding 

for Defendant 

Come now the parties hereto and thereupon this cause 
being heard and submitted, the Court finds in favor of de¬ 
fendant on grounds that the statute of limitations applies 
herein, notices mailed to both counsel on 10-23-46. 



18 Minute Entry (June 28, 1947) Judgment 

for Defendant 

Upon consideration of plaintiffs’ motion for New Trial 
herein, it is ordered, after hearing, that said motion be, and 
the same is hereby overruled. 

Further, it appearing under Rule of Court that judgment 
on finding herein should be entered, it is so ordered. Where- 
forej it is considered that plaintiffs take nothing by this 
action, defendant go hence, without day, be for nothing held 
and recover of plaintiffs his costs of defense. 


23 Statement of Proceedings and Evidence 

The above entitled suit was filed December 4, 1944 by 
plaintiffs against defendant to recover damages claimed of 
defendant for an alleged breach of a warranty in a build¬ 
ing contract which covered the home defendant erected for 
them. Defendant pleaded the statute of limitations as one 
of his defenses. The warranty involved was as follows: 
“ * * * the basement shall be dry and shall remain dry for 
a period of three years.” 

The said basement first became wet during September, 
1941 and complaint was first made by plaintiffs in Novem¬ 
ber, 1941; thereafter at frequent intervals the basement 
again became wet. Until June 18,1943, upon complaint to 
defendant by plaintiffs of such condition, the defendant at¬ 
tempted on several occasions to remedy the condition com¬ 
plained of, but without success. 

There is a dispute in the evidence about what occurred 
on June 18,1943, which I find unnecessary to decide in this 
cas6. The plaintiffs contend that the defendant on that 
date notified them that he would do nothing further about 
the wet basement and the defendant contends that the plain¬ 
tiffs refused to allow him to do anything further, but in any 
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event, nothing further was done by defendant after June 
IS, 1943. 

The Court held that the plaintiffs’ cause of action accrued 
and the statute of limitations started to run from the time 
of the first wetting so that the suit was not timely filed. 

24 /*/ NADINE LANE GALLAGHER, 

Judge. 

Agreed: 

/s/ Byron G. Carson, 

Attorney for Plaintiffs. 

/s/ Harry Friedman, 

Attorney for Defendant. 

August S, 1947. 


30 Opinion of Municipal Court of Appeals 

THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 557 

Alwyn Cole and Margaret Fillis Cole, appellants, 

v. 

J. L. Zellan, also known as Jacob L. Zellan, appellee. 
Appeal from The Municipal Court for the 
District of Columbia, 

Civil Division. 

(Argued October 7,1947 Decided November 6,1947) 

Byron G. Carson for appellants. 

Harry Friedman for appellee. 

Before Cayton, Chief Judge, and Hood and Clagett, As¬ 
sociate Judges. 

CAYTON, Chief Judge: This was a suit for damages for 
breach of contract. Jacob L. Zellan, who w^as defendant be- 
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low, built a home for plaintiffs and sold it to them. In¬ 
cluded in the sales contract was a warranty reading: “Pro¬ 
vided further that the basement shall be dry and shall re¬ 
main dry for a period of three years.” 

Plaintiffs moved into the house in September 1941 and 
soon afterwards the basement became wet. They first com¬ 
plained of the condition to defendant in November 1941. In 
the ensuing eighteen months defendant made several at¬ 
tempts to remedy the condition but did not succeed. On 
June 18, 1943 defendant discontinued his efforts. Plain¬ 
tiffs contended that on that date defendant refused to do 
anything further about the wet basement; while defendant 
contended plaintiffs refused to let him go on with the work. 
The trial .judge did not decide as to that particular issue 
"but ordered judgment for defendant on the ground 
31 that the suit, which was commenced December 4, 
1944, was barred by limitations, 1 as contended by 
defendant. 

We think the decision was wrong. It is the law in this 
jurisdiction that the statute of limitations runs against a 
claim for breach of warranty from the time the buyer dis¬ 
covers the breach or, by the exercise of ordinary diligence, 
could have discovered it. 2 But that general rule does not fit 
the circumstances of this case, because here, for a long time 
after the breach was discovered, the statute was rendered 
inoperative by the conduct of defendant himself. 

This warranty was prospective. It was not limited to a 
present fact but concerned also future events by which its 
performance could be tested and ascertained. 3 This we 
think is the only construction which can be placed upon the 
words “the basement shall be dry and shall remain dry for 

*Code 1940, 12-201, requires suits of this class to be brought within three 
years from the time the cause of action accrues. 

5 P. H. Shcchy Co. v. Eastern Importing & Mfg. Co.. 44 App. D. C. 107. 

1 Sweet v. Watsons Nursery et al., 23 Cal. App. 2d 346, 73 P. 2d 284; Union 
Sugar Co. v. Hollister Estate Co., 3 Cal. 2d 740, 47 P. 2d 273; Crawford v. 
Duncan, 61 Cal. App. 647, 215 Pac. 573. See also 75 A. L. R. 1086. 
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a period of three years.” Nor was the conduct of either 
party in any way inconsistent with or repugnant to such 
construction. Plaintiffs regarded the warranty as a con¬ 
tinuing one'* and elected to treat the first wetting as evi¬ 
dence of only a partial or intermediate breach of the war¬ 
ranty. 4 5 & That defendant took the same view of the matter 
is indicated by his accepting responsibility and by his num¬ 
erous attempts to make the basement dry during the ensu¬ 
ing eighteen months. Had defendant at that time repudi¬ 
ated the warranty or refused to do any work on the base¬ 
ment a different situation would be presented, for such 
repudiation or abandonment has been held to set the statute 
of limitations in motion. 0 But, as we have seen, defendant 
as well as plaintiffs treated the warranty as being open and 
effective, and for some eighteen months defendant pro¬ 
ceeded on the theory that the defect could be re- 
32 paired and was making continuing efforts to do so. 

While this was going on the statute was tolled. 7 De¬ 
fendant kept on with this work until June IS, 1943, a year 
and a half before the suit was filed. On that date he dis¬ 
continued his efforts to make the warranty good. We think 
it is not greatly important whether defendant then repudi¬ 
ated the contract or was refused permission to do an}’ fur¬ 
ther work on the property. In either view it must be held 

4 See Grccnlcy v. Schelmidinc, 83 App. Div. 559, 82 N. Y. S. 176. See also 
Williston on Contracts, Rev. Ed. (1938) §2027. 

5 See Union Sugar Co. v. Hollister Estate Co., supra; Ross v. Tabor, 53 Cal. 
2d 605, 200 Pac. 971; Benton v. Roberts, 41 Ga. App. 189, 152 S. E. 141. 

8 Baldwin Sales Co. v. Mitchell, 174 La. 1098, 142 So. 700; Woodward-Wight 

& Co. v. Engel Land & Lumber Co., 123 La. 1093, 49 So. 719. See also City 
of Seattle v. Puget Sound Power & Light Co., 9 Cir., 15 F. 2d 794, cert. den. 
273 U. S. 752. 

T Louisville Silo & Tank Co. v. Thweatt, 174 Ark. 437, 295 S. W. 710; 
Grccnley v. Schelmidinc, 83 App. Div. 559, 82 N. Y„ S. 176; Baldwin Sales Co. 
v. Mitchell, 174 La. 1098, 142 So. 700: Woodzuard-Wight & Co. v. Engel Land 
& Lumber Co., 123 La. 1093, 49 So. 719; Heath v. Moncricf Furnace Co., 200 
N. C. 377, 156 S. E. 920. See also Sczvcll Paint & Glass Co. of Texas v. Booth 
Lumber & Loan Co., Tex. Civ. App., 34 S. W. 2d 650, affirmed 650 S. W. 2d 
793. 




10 


that the warranty and the remedy for its breach had by the 
conduct of both parties been kept alive and that the statute 
did not commence to run against plaintiffs’ cause of action 
until the work was finally stopped on June 18, 1943. That 
was the date of the ultimate breach. It follows that plain¬ 
tiffs’ suit, filed on December 4, 1944, was not barred by 
limitations. 

Reversed. 


33 i Judgment Reversing Municipal Court 

Appeal from the Municipal Court for the District of 
Columbia, Civil Division. This cause came on to be heard 
on the transcript of the record from the Municipal Court 
for the District of Columbia, and was argued by counsel. 

On consideration thereof, it is now here ordered and ad¬ 
judged by this Court, that the judgment of the said Munici¬ 
pal Court, in this cause, be and the same is hereby reversed 
with costs, and that this cause be, and it is hereby remanded 
to the said Municipal Court for further proceedings in ac¬ 
cordance with the opinion of this Court. 

/s/ NATHAN CAYTON, 
i Chief Judge. 

November 6, 1947. 


43 Minute Entry Denying Motion for Rehearing 

(December 12, 1947) 

Upon consideration of appellee’s motion for rehearing 
in the above entitled case, It is Ordered by the Court 
that the motion be, and it is hereby, denied. See type¬ 
written opinion. (It is printed below.) 
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44 Opinion on Motion for Rehearing 

(December 12, 1947) 

CAYTON, Chief Judge: The case is now before ns on 
appellee’s motion for rehearing. In said motion he makes 
five contentions. 

1. Appellee contends that the breach of warranty oc¬ 
curred more than three years before the suit was filed and 
that therefore the action is barred. He cites Sheehy v. 
Eastern Importing, 44 App. D. C. 107, and Noel v. Baskin, 
76 U. S. App. D. C. 332, 131 F. 2d 231, in support of his 
position. It is plain that neither of these cases govern 
here. We cited the Sheehy case in our decision, saying: 

“It is the law in this jurisdiction that the statute of 
limitations runs against a claim for breach of war¬ 
ranty from the time the buyer discovers the breach or, 
by the exercise of ordinary diligence, could have dis¬ 
covered it.” 

And we went on to point out that such general rule did not 
fit the circumstances of this case because here “for a long 
time after the breach was discovered, the statute was ren¬ 
dered inoperative by the conduct of defendant himself.” 

Noel v. Baskin, supra, is not applicable here because it 
deals with a specific waiver of the statute of limi- 

45 tations. No such question was involved in this case, 
directly or indirectly. It was not argued, discussed 

or decided in the trial court or here. 

2. Appellee’s second ground also deals with the ques¬ 
tion of the time of breach. As was said in our decision 
there was no question that the initial breach, i. e. the first 
wetting of the basement, occurred more than three years 
before the suit was filed. Had nothing been done about 
it by the parties, a different question would have been pre¬ 
sented and probably a different decision reached. As we 
said in our decision: 
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i “Had defendant at that time repudiated the war¬ 
ranty or refused to do any work on the basement a 
different situation would be presented, for such repudi¬ 
ation or abandonment has been held to set the statute 
of limitations in motion.” 

But we were at pains to point out that by the conduct of 
the parties the warranty was kept open and effective for 
some eighteen months and thereby the statute was tolled. 

3. The third ground of appellee’s motion is the most 
important. In it he argues that we erroneously held that 
the statute did not run while defendant was attempting to 
repair the defect. He concedes that the cases we cited in 
support of our position are in point. But he says there 
is contrary authority in the federal courts and in the 
United States Court of Appeals for this District. We have 
carefully studied each of the cases he cites and have found 
in them nothing contrary to what we have decided. These 
are the cases upon which he relies in his motion: 

Wilcox v. Executors of Plummer, 4 Pet. (29 U. S.) 172. 
This case holds, as we did, that the cause of action arises at 
the time of breach of contract. It does not say that special 
circumstances arising after the breach may not take the 
case out of the general rule. It also discusses whether it 
makes any difference that damages may not be ascertain¬ 
able at the time suit is brought. That point was not 
46 involved on the appeal before us. The decision is 
nowise contradictory of what we have decided. 

Cubbins v. Miss. River Co., (D. C., E. D. Ark. E. D.) 204 
Fed. 299. From this case appellee quotes the following 
language: 

“By his own statement the plaintiff’s cause of action 
is barred by the statute of limitations, and there are 
no allegations to remove that bar. Whenever the 
nuisance is of a permanent character, or its construe- 
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tion or continuance are necessarily injurious, the dam¬ 
age is original, and may be at once duly compensated. 
In such a case the statute of limitations begins to run 
from the construction of the nuisance.” 

The quoted language indicates quite plainly that the case 
is not in point. It is to be noted that the court made special 
mention of the fact “that there are no allegations to re¬ 
move that bar” of limitations. In the case before us there 
were not only allegations to that effect but clear and un¬ 
contradicted proof thereof. It was upon that clear showing 
that our decision was based. 

Buntin v. Chicago R. I. & P. Ry. Co., (C. C., W. D. Mo.) 
41 Fed. 744. This case holds that the action accrues at the 
time of original breach and that “continuing damage” 
does not extend the time within which the action may be 
brought. We were not dealing with continuing damage. 
AVe based our decision on defendant’s conduct, coupled 
with that of plaintiffs, in keeping a prospective warranty 
on an open basis. 

John Sills & Sons v. Bridgetown Condensed Milk Co., 3 
Cir., 43 F. 2d 72. This case holds that an action for breach 
of warranty could have been brought at the time of breach 
when the breach occurred before the end of the warranty 
period, and that limitations would run from the time of 
breach even though the warranty period had not yet ex¬ 
pired. Here too there is nothing contrary to our ruling. 
AA~e did not question the occurrence of the original dam¬ 
age or the time thereof. We held that the actions and 
course of dealings of the parties were such as to stop the 
running of the statute. 

47 Appellee then cites two District of Columbia cases, 
Glennan v. Lincoln Inv. Corp., 71 App. D. C. 365, 
110 F. 2d 130, and Howard University v. Cassell, 75 U. S. 
App. D. C. 75, 126 F. 2d 6, cert. den. 316 U. S. 675. Neither 
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of these cases applies here. Both of them deal with the 
question of estoppel to plead the statute. We did not base 
our decision on estoppel at all. We said that “for some 
eighteen months defendant proceeded on the theory that 
the defect could be repaired and was making continuing 
efforts to do so. While this was going on the statute was 
tolled.” Had appellant waited more than three years 
after defendant stopped working on the basement, the 
statute clearly would have barred his suit. But he did not 
wait any such period. He waited barely eighteen months 
after the final breach. 

If appellee takes our decision to mean that the efforts to 
repair constituted an estoppel he misapprehends the whole 
tenor and purport of our decision. We held that the con¬ 
tract remained in force and that the ultimate breach did 
not take place until June 18, 1943 when appellee discon¬ 
tinued his efforts to repair. The parties w^ere entirely at 
liberty to treat the contract as still continuing and in 
force; they clearly did so. We refer again to Williston on 
Contracts, § 2027, cited in our opinion, where it is pointed 
out that parties may elect to keep a contract in force after 
a breach. This was one of the fundamental bases of our 
decision. No case cited by appellee even suggests that the 
law is otherwise. 

4. Appellee insists that “the plaintiffs in this case were 
not lulled into inaction and. therefore, there was no tolling 
of the statute.” Here appellee seems to confuse the tolling 
of the statute with estoppel to plead it. The two things are 
not the same. We did not say that by undertaking the 
necessary repairs to make the basement dry appellees lulled 
plaintiffs into inaction. We did not mention estoppel. At 
the risk of seeming to labor the point we repeat that 
48 our decision was based upon the prospective nature 
of the warranty, the conduct of the parties them- 
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selves in treating it as such and as “open and effective” 
for some eighteen months, and the fact that appellee’s 
final breach, repudiation or abandonment did not take 
place until a year and a half before the suit was filed. 

5. Appellee’s fifth and final point deals with a question 
of damages. He seeks to attack that part of plaintiffs’ 
claim in which it is charged that the house has been reduced 
in value to the extent of $500 because of the wet basement. 
However, the question of plaintiffs’ measure of damage 
seems not to have been discussed or decided in the trial 
court and was not before us on this appeal. 

Motion denied. 
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BRIEF FOR APPELLEES. 


JURISDICTIONAL STATEMENT. 

The jurisdiction is correctly stated in appellant’s brief 
(pages 1 and 2) filed herein. 

STATEMENT OF THE CASE. 

The appellant’s statement of the case in his brief (pages 
2 and 3) filed herein is sufficiently correct for this proceed¬ 
ing and is adopted by appellants. 
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Fiirther, appellant did not designate the appendix as a 
“Joint Appendix” but appellants find it complete and 
adopt it as, and for, a joint appendix. 

STATUTE INVOLVED. 

The appellant’s brief at page 3 correctly states the 
statute involved. 

STATEMENT OF POINTS. 

The appellant in his brief sets forth Statement of Points 
designated 1 to 5. So far as such statement (but not appel¬ 
lant’s criticisms of the lower court’s decisions thereon) 
goes, the appellees accept and adopt the same, supplement¬ 
ing such points however with additions as follows: 

Appellant also has designated a “Point 6” at page 5 of 
his brief under the section entitled “Argument”. This will 
be considered by appellees under their title “Argument”. 

Appellees’ Point No. 7. The first wetting was not the 
ultimate and complete breach of the contractual provision 
that “the basement shall be dry and shall remain dry for a 
period of three years”; because such first wetting was only 
a partial and intermediary breach of the part of the agree¬ 
ment reading that “the basement shall remain dry for a 
period of three years.” There never was any breach of 
that part of the agreement which provided that “the base¬ 
ment shall be dry * * * ” because it was late September 
1941 when the basement first became wet. (Appendix page 
6, 4th par.) The basement was dry when appellees pur¬ 
chased and moved into the house in question on or about 
September 2,1941. (See paragraphs 3 and 4 of Complaint 
at page 1 of Appendix and paragraphs 1 to 4 of Answer 
thereto at page 3 of Appendix.) 

The clause in the warranty that the basement “shall be 
dry” could only have reference to the guaranteed condi¬ 
tion at the time possession of the premises was taken, 
while the clause in the warranty that the basement “shall 
remain dry for three years” must mean throughout the 
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three year period starting with occupancy of the premises. 

Since there could be no complete breach of the other 
integral part of the provision that it “shall remain dry 
for a period of three years” until either (a) such three 
year period expired, or (b) the appellant repudiated his 
agreement (which occurred June 18, 1943—less than three 
years before suit herein was filed) the basis upon which the 
lower court held that a complete cause of action had not 
accrued on the first wetting and therefore the suit was not 
barred (because the statute was tolled) could have been, 
and can (on the record before this Court) now be, enlarged 
to include these additional grounds for reaching the same 
decision. 

Appellees’ Point No. S. The appellees’ action is based 
solely upon a continuing contract which operates prospect¬ 
ively (see Complaint, Appendix pages 1 and 2); under such 
a continuing contract the lower court could have also de¬ 
cided (in addition to the grounds of tolling of the statute) 
that the cause of action did not accrue in any event before 
the repudiation by the appellant and that even then the 
appellees alone had the right to elect whether (1) to treat 
such repudiation as the accrual of the action, or (2) to 
await the end of the three year period when the breach 
would be complete beyond question. 

Appellees’ Point No. 9. In addition to the grounds on 
which the lower court made its decision, it could have de¬ 
cided also (and on the record before this Court it can also 
now properly decide) that there is no finding of fact as to 
whether the first wetting was caused by some fault on the 
part of the appellant or on the part of the appellees. If the 
first wetting (on which the Municipal Court found the cause 
of action accrued) was caused by some fault of appellees 
they could not then sustain an action based on their own 
fault. The appellant alone has this burden of proof; if he 
is going to rely upon the first wetting to set up the accrual 
of the cause of action so as to plead the statute of limita¬ 
tions, he must then establish that such wetting was his fault 
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and not the fault of appellees, yet in paragraph 4 of his 
answer (page 3 and 4 of Appendix) he alleges “ # * * plain¬ 
tiffs (the appellees here) failed to keep the gutters and 
downspouts clean, thus causing the -water to accumulate in 
improper places and flow into the basement through the 
basement window; that -when the said gutters and down¬ 
spouts were kept clean, the water did not come into the 
basement through said -window; * * * ”. 

ARGUMENT. 

Appellant’s Statement of Points designated 1 to 5 will bo 
discussed together as he has done in his brief. 

All of the cases relied upon by appellant in discussing 
his points numbered 1 to 5, so far as they pertain to limi¬ 
tations of actions, are decided upon the principle that under 
the facts in each case there either was, or was not, an 
estoppel. These cases do not deal with tolling of the period 
of limitation. There is a difference between (1) estoppel 
to plead the statute of limitation and (2) tolling the statute; 
the two are independent of each other and their applica¬ 
tion is different. 

The essence of the doctrine of “estoppel” is that where 
a person does, or omits to do, something which influences 
the action of another, who relies and acts thereon, he will 
not be permitted to controvert the same to the injury of 
the other party. Parmely v. Showdy, 148 NYS 10S6, 1090, 
86 Misc. 634. (Words & Phrases—Title Estoppel—page 
267.) 

In 31 Corpus Juris Secundum, under the title “Estop¬ 
pel”, par. 1 at page 191, the word is defined (citing cases) 
as follows: 

1 “In the broad sense of the term, ‘estoppel’ is a bar 
which precludes a person from denying the truth of a 
fact which has in contemplation of law become settled 
by the acts and proceedings of judicial or legislative 
officers, or by the act of the party himself, either by 
conventional writing or by representations, express or 
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implied, in pais. To use the quaint language of Lord 
Coke, it is so called ‘because a man’s owne act or 
acceptance stoppeth or closeth up his mouth to alleage 
or plead the truth. ’ However, this statement does not 
mean that the person is precluded from alleging the 
truth, as truth, but because what he now assumes to be 
true is something inconsistent with his former 
position.” 

On the other hand, “toll” (the verb as related to period 
of limitations) is quite different and is variously defined 
and applied as follows: 

“Toll.—To bar, defeat, or take away • * * ” Black’s 
Law Dictionary, and 62 Corpus Juris Sec. 4, page 1079 
citing Earnest v. Little River Land, etc. Co., 109 Tenn. 
427, 75 SW 1122, 1126. 

In 34 American Jurisprudence under title “Limitation 
of Actions” at paragraphs 187 and 238 the word “toll” 
is used as the equivalent of “suspend” (the period of 
limitations). 54 Corpus Juris Secundum under title 
“Limitation of Actions” at paragraphs 250, 251, also 
uses the verb “toll” as equivalent of “suspend” (the 
period of limitations). 

The application of the principle of tolling the period of 
limitations, showing that it suspends the running of the 
period and that the time of the suspension is added to what 
would otherwise be the expiration date, is illustrated by 
many authorities, of which two examples are given as 
follows: 

34 Corpus Juris Secundum par. 251, title “Limitation of 
Actions”, citing cases at page 258, reads as follows: 

“When the running of the statutory period of limi¬ 
tations is suspended or tolled, the limitation period is 
arrested; and, when the time of suspension is over, the 
statutory period of limitations commences to run 
again. Generally, where a statute of limitations has 
begun to run, it will not be suspended except as the 
statute itself may provide, particularly if the statute 
is a special one not included in the general chapter on 
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limitations, and ordinarily no act of plaintiff alone can 
stop the running of the statute. However, circum¬ 
stances may arise to preclude a rigid application of this 
general rule and in such case limitations may be tolled 
by causes or methods not specified in the statute itself, 
and in this connection it has been said that the mode 
of interrupting or tolling limitations prescribed by the 
statute is not exclusive/’ 

Also in United States v. Markowitz, 34 Federal Supple¬ 
ment 827 (Xo. 21139 IV—District Court, N. D. California, 
S. D. Aug. 1940) at page 829, the court shows that when 
the period of limitations is tolled or suspended, then the 
period of such suspension is added to, and extends, what: 
would otherwise be the expiration of the period of limita¬ 
tions. In that case the Court said: 

“When the running of the statutory period of limi¬ 
tations is suspended, the limitation period is arrested; 
it is prevented from running any further during the 
time of the suspension, and when the time of suspen¬ 
sion is over, the statutory period of limitations com¬ 
mences to run again.” 

It appears from appellant’s brief that he does not com¬ 
prehend the difference between the application of the prin¬ 
ciples of (a) estoppel to plead the statute of limitations 
(on which he relies) and the application of the principles 
of (b) tolling the period of limitations. The Municipal 
Court of Appeals for the District of Columbia, in denying 
appellant’s Motion for a Rehearing, went to unusual 
lengths to point out that this decision w*as not based on 
estoppel, but on the other hand, was based on tolling (sus¬ 
pending) the period of limitations by conduct of the parties. 
In so doing the Court considered and discussed all of the 
cases now relied upon in appellant’s points 1 to 5 except 
the case of Hornbloiver v. George Washington University, 
31 App. D. C. 64. Since the lower court has therein fully 
answered the contentions of the appellant, the appellees 
hereby adopt the Opinion (of the lower court) on Motion 





for Rehearing—December 12, 1947, as it appears in the 
appendix at pages 11 to 15. As for the one case relied upon 
by appellant and not mentioned in such opinion, i. e. 
Hornbloiuer v. George Washington University, supra, 
appellees say that the pertinent part of such case also deals 
with the principle of estoppel to plead the period of limi¬ 
tations; it does not deal with tolling the period of limita¬ 
tions. 

For the above reasons the cases relied upon by appellant, 
and his argument with respect thereto, do not apply to this 
appeal. 

Concerning Appellant’s Point No. 6 (under his title 
‘‘Argument’’, page 9 of appellant’s brief). 

This point was not passed upon in either the Municipal 
Court or in the Municipal Court of Appeals and appellees, 
therefore, doubt that it should be considered in this appeal. 
However, appellees say that if the first wetting was caused 
by appellee’s fault in failing to keep gutters and down¬ 
spouts cleared of leaves—and was not caused by appel¬ 
lant’s fault—then the cause of action for loss of value 
obviously did not then accrue against the appellant because 
the appellees could not sustain an action based on their own 
fault. The record before this Court contains no finding of 
fact as to who was to blame for the first wetting; it cannot 
be presumed. If the appellant were to take advantage of 
the first wetting to accrue that part of the cause of action 
pertaining to loss of value of the house, the burden of proof 
to show that it was his fault then was upon him, not the 
appellees. 

Concerning Appellees’ Points No. 7 and 8. While appel¬ 
lees are satisfied that the opinion of the Municipal Court of 
Appeals (based on tolling of the statute of limitations) is 
sound, they believe that upon the record before it and also 
before this Court, the same conclusion, i.e. that the action 
was not barred, could have been, and now can be, properly 
reached on either or both of two additional bases indicated 
by Appellees’ Points No. 7 and No. 8 supra. In support of 
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this view appellees submit the following analysis of the 
facts and authorities. 

In the present case the action is based upon an unusual 
provision in the nature of a warranty; instead of requiring 
construction of the house and basement according to cer¬ 
tain specifications only, it specifically required an end result, 
namely that the plaintiffs below- should have a dry basement 
for a period of three years. This w-arranty could not, by 
its express terms, expire until the end of the three year 
period unless, as happened in the case before the Court, the 
defendant below- repudiated the warranty. The three year 
period of performance, looking for the end result of a dry 
basement, had not expired at the time wdien the defendant 
below r repudiated the warranty of such result, and this situ¬ 
ation has produced three different lines of authorities, as 
follow-s: One line takes the view that the cause of action 
does not accrue until the end of the period of such war¬ 
ranties or end of such period of performance. Another line 
takes the view that repudiation of the warranty while the 
contract is executory causes the action to accrue. The last 
line adopts the view that in such a situation, the party in 
w-hose favor the warranty runs may elect to treat the repu¬ 
diation as accruing the cause of action or may w-ait until the 
end of the w-arrantv period and treat such as the time the 
action accrued. 

Authorities for the first line are as follows.: 

54 Corpus Juris Secundum, under title “Limitation of 
Actions,” Page 45, Paragraph 128, announces the rule in 
the following language: 

“When Time of Performance Fixed. If the period for 
performance of the contract is fixed, the right of action 
accrues and the statute begins to run at the expiration 
of that period, not before.” (Citing numerous cases.) 

Corpus Juris Secundum then proceeds to take up modi¬ 
fications of the above stated general rule, and in 34 CJS— 
title “Limitation of Actions”, at paragraph 151, “Contin¬ 
uing Contracts”, at page 93, is found the following: 
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“There is some lack of harmony in the decisions con¬ 
cerning the question when a right of action accrues on 
a continuing contract so as to set the statute of limita¬ 
tions in motion. Of course, if a continuing contract is 
entire an action can be maintained on it only when a 
breach occurs or the contract is in some way termi¬ 
nated, and the statute begins to run from that time 
only, and in determining the question of continuity it 
makes no difference whether the contract is express or 
implied. The chief difficulty arises in case of repeated 
breaches of a continuing contract, and according to one 
theory the solution of this question depends largely on 
the inquiry whether a complete right of action accrues 
at the time of the first breach. Thus it has been held 
that if a full recovery of damages can be had on the 
first breach the statute then begins to run, and when 
this right of action becomes barred plaintiff cannot re¬ 
cover for any subsequent breach, although it occurred 
within the statutory period before action; it is other¬ 
wise where only partial or nominal damages are 
recoverable for the first breach. 

“On the other hand, it has been asserted that, where 
there are several breaches of a continuing contract, the 
promisee is not obliged to treat the contract as aban¬ 
doned at the first breach or at any particular breach, 
but has his election, and that if the several breaches 
amount to a total failure of performance, and his action 
is brought on this theory, the statute does not begin 
to run against him until he elects to rely no longer on 
performance by the promisor. So in the case of a con¬ 
tinuing executory contract, where, with respect to limi¬ 
tations, the parties do not mutually abandon or rescind 
it on a breach or successive breaches, the injured party 
may wait until the time arrives for complete perform¬ 
ance by the other party and then bring an action for 
damages for such breaches. A cause of action for 
breach of a contract in perpetuity, however, accrues on 
a breach causing damage to plaintiff. 

“The right of action for breach of a continuing cove¬ 
nant accrues from day to day as long as the breach con¬ 
tinues, and any claim for a breach back of the statu¬ 
tory period within which action may be brought is 
barred by the statute of limitations will not prevent a 
recovery for the part which has not become barred at 
the time suit is filed. * * • ” 
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Douglass v. Ohio River R.R. Co., 51 W. Va. 523 (41 S.E. 
911). 

This case involved a covenant to build and maintain a 
cattle guard and the question of statute of limitations 
arose. The court said, “I do not think the action was barred 
by limitation because contract was continuous to build and 
maintain cattle stops”. 


Carter v. Carter, 2S Ill. App. 340. 

Contract to pay one-half of costs of test suit. Court said: 
“This contract was in the nature of a continuing one; it 
contemplated as counsel for appellant has well said, that 
the appellee was to go on and pay all costs of the test case, 
and afterwards be reimbursed by appellant for one-half of 
the amount so expended”. Court held cause of action did 
not accrue as separate items were paid but only when they 
had all been paid at termination of suit so statute of limi¬ 
tations did not apply. 

Citing to same effect: Walker v. Goodrich, 16 Ill. 341, 
Darwin v. Smith, 35 Vt. 69. 


Burch v. Woodworth, 68 Mich. 519. 

Continuous contract to cut timber into shingles and logs. 
No completion date was specified and there was no com¬ 
pletion in fact. Court held statute of limitations had not 
yet started. 


Smith v. Ross, 31 App. D. C. 348. 

This was continuing contract to furnish material for 
twenty houses and a running account of same. Court held 
that statute of limitations begins to run only from date of 
last item appearing in account. 


Talley v. Escoett, 79 U. S'. App. D. C. 306. 

Tax consultant rendered services 1936 through 1942. No 
bill was rendered until 1942 when power of attorney was 
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revoked. Court held that statute of limitations began to 
run when services were completed and terminated in 1942. 


Carnegie Realty Co . v. Carolina C. <£ 0. Ry. 136 Tenn. 
300. 

Defendant covenanted to “erect, maintain and operate’’ 
a railroad station. It did not do so. Court held the obliga¬ 
tion was continuous and statute of limitations did not pre¬ 
vent suit after six years but recovery was limited to dam¬ 
ages for last preceding 6 years (the period of the appli¬ 
cable statute of limitations). 


Jackson v. Mull, 6 Wyo. 553. 

Defendant’s undertaking to maintain his child and to pay 
plaintiff therefor was a continuing contract and is not 
barred by statute of limitations. 


Patterson v. Barrie, 30 App. D. C. 531. 

Contract for books payable “at any time within 2 years 
in amounts and at such times as may suit convenience of 
purchaser”. Held that statute of limitations did not com¬ 
mence to run until the two years expired. 


Nelson v. San Antonio Tractor Co. et al, Tex. Civ. A-1912. 
(1425 S.W. 146). 

This involved a contract to pave and maintain 10 years. 
Then contractor repudiated obligation to maintain. Held, 
the statute of limitations did not start until end of 10 year 
period. ’ 


In support of the second line of cases which holds that 
the cause of action accrues upon repudiation of the con¬ 
tract or warranty there are a number of cases which hold 
in effect that on the date when and not before the obliga- 


tion under a continuous contract is repudiated the cause of 
action accrues and the statute of limitations commences to 
run.. If this theory should be adopted then the evidence 
clearly shows that the repudiation by the appellant 
occurred June IS, 1943; using: such date it will be seen that 
the suit herein was filed well within the three year period 
reckoned therefrom. Some of the cases involving this prin¬ 
ciple are digested as follows: 

District of Columbia v. Thompson, 58 App. D. C. 313. 

District of Columbia assessed and collected benefits for 
projected street opening. Then several years elapsed and 
the street was not opened—in fact, it was blocked. On in¬ 
quiry the District of Columbia auditor advised the street 
would not be opened. Held: The statute ram from the date 
of such advice of repudiation, not from collection of the 
assessment or blocking of the street. In the same case— 
the United States Supreme Court in 281 NS 25-33 (74 L. 
Ed. 677) held that the cause of action accrues when project 
is abandoned—not when assessment was confirmed or paid. 


Bering Mfg. Co. v. Carter, etc., 255 S.W. 243, Tex. Civ. 
A. Oct. 19, 1923. 

Continuous timber cutting contract. Statute of limita¬ 
tions ran from date of repudiation. 


Greenly v. Shelmidine, 83 N. Y. App. Div. 559. 

Defendant agreed to manage farms, pay debts, and 
account for balance to plaintiff with no time fixed for per¬ 
formance. Held: Statute of limitations began to run only 
when he repudiated the agreement. 


Campbell v. McFadden, 9 Tex. Civ. Apps. 379, (31 S.W. 
436). 

Contract to get a land title. Held: Statute of limitations 
ran from date of repudiation. (It will be noted that this 
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contract to get a land title would be a continuous one until 
such title was secured.) 


Similarly, the same proposition has been held applicable 
in a large number of pertinent decisions, among which the 
following are digested: 

Fledge v. Covington & Cin. Elevated Ry. & Bridge Co., 

122 Ky. 348. 

% 

“Covenant to repair and renew when necessary con¬ 
tained in a covenant in a deed of a right of way, that in 
part consideration of the conveyance the grantee is to 
erect a retaining wall between grantor’s lot and right 
of way, and at all times keep it in repair and renew it 
when necessary, is a continuing contract unaffected by 
the statute of limitations, until the covenantor refuses 
to repair or renew.” 


The third line of precedents allows an option to the party 
aggrieved by repudiation of a continuing contract to treat 
the cause of action as accrued at the time of such repudi¬ 
ation or at such party’s sole election to wait until the end 
of the period of performance and treat such as the date of 
accrual of the action. 

The law is stated in 13 Corpus Juris, page 651 at para¬ 
graph 725, as follows: 

“Where a party bound by an executory contract re¬ 
pudiates his obligation before the time for perform¬ 
ance, the promisee has, according to the great weight 
of authority, an option to treat the contract as ended 
so far as further performance is concerned and to 
maintain an action at once for damages (occasioned by 
such anticipatory breach).” The rule is the same 
whether the contract is wholly executed or has been 
partially executed. (Citing cases.) 


Appellee's Point No. 9 is self explanatory in the state¬ 
ment there and requires no further discussion. 
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GENERAL ARGUMENT. 

In much of the argument on behalf of appellant below, 
his counsel tried to make it appear that appellees were 
suing because of a failure of the appellant to build appel¬ 
lees a house in accordance with plans and specifications. 
Admittedly the contract (Appendix page 3) will show that 
the appellant did agree that the house should be “com¬ 
pleted according to present plans and specifications”, but 
such contract also clearly shows that there are at least two 
separable undertakings by the appellant—(1) to complete 
the house according to certain plans and specifications, and 
(2) a guarantee of results which latter requirement is 
clearly in addition to the first undertaking by virtue of 
the specific language employed,—“ provided further that 
the basement shall be dry and shall remain dry for a period 
of three years”. 

It is necessary to distinguish between these two different 
warranties because appellees concede that if the action had 
been based upon failure of the appellant to complete the 
house in accordance with plans and specifications there is „ , 
no doubt that the statute of limitations would have com¬ 
menced to run with respect thereto when, and if, the house 
was not completed according to plans and specifications. 

But the action is not based upon a failure to complete the 
house according to plans and specifications—in fact, appel¬ 
lees do not know, and there is no evidence in the record as 
to, whether it is or is not so completed—and whether so 
completed is not within the issues of the case. Appellees’ 
action is based solely upon breach of the specific warranty 
that the basement should “remain dry for a period of three 
years”. The cases involving the time when the cause of 
action accrues, which determines the time when the statute 
of limitations commences to run, make a definite distinction 
between those cases where there has been a failure (1) to 
comply with construction specifications and (2) those cases 
involving a warranty of performance, results, etc. 
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There are many cases wherein it is held that the statute 
of limitations commences to run immediately upon the com¬ 
pletion or delivery of an article where the same is not con¬ 
structed or manufactured in accordance with plans and 
specifications. 

Appellees find no fault with these cases but say that they 
are not applicable to the pending issues because their claim 
is not based upon failure of the appellant, if any, to con¬ 
struct in accordance with plans and specifications. 

In this connection attention is especially called to the 
case of Krueger v. V. P. Christianson Silo Co., 206 Wise. 
460, which case fairly well covers the situation now pre¬ 
sented to this Court in that it distinguishes between the 
time the statute begins to run upon, (a) breach of an under¬ 
taking to build according to specfications (which is not the 
basis of the action before this court), and (b) breach of a 
warranty of performance (which is the pertinent issue now 
before this court). Among the issues and the decisions per¬ 
taining thereto, in this ease were the following: 

(a) The defendant had contracted to build a silo in a 
workmanlike manner. With respect to this the court held 
that the statute of limitations ran from the date of comple¬ 
tion even though the plaintiff did not know at that time of 
the failure of the contractor to build in a workmanlike 
manner. 

(b) In this case there was a warranty against cracking 
and bursting of the silo mentioned above for a period of 
ten years. This warranty is unquestionably comparable to 
the warranty which the appellant in the case now before 
this court gave that the basement should remain dry for a 
period of three years. In the Krueger case, above cited, the 
court held that the statute of limitations started to run 
only from the expiration of the period of ten years. 
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CONCLUSION. 

Appellees submit that the cause of action here involved is 
based solely upon a breach of wararnty for an end result, 

i.e., that the basement of the appellee’s house should be dry 
for a continuous period of three years. 

1. The decision of the Municipal Court of Appeals that 
the statute of limitations was tolled by acts of the parties, 
especially the appellant, and that the period of expiration 
was thereby extended so that the suit was timely tiled is 
based on sound facts, reasoning and precedents and should, 
therefore, be affirmed. 

2. In the alternative to No. 1 above, and/or in addition 
thereto this Court would be warranted also in holding that 
there was a continuing contract and the statute of limita¬ 
tions did not begin to run thereon until the end of the three 
year period during which performance (a continuously dry 
basement) was required of appellant, in which case the suit 
was timely filed. 

3. Also in the alternative to No. 1 and/or No. 2 above, 
and/or in addition thereto, this Court would be warranted 
under the facts and the precedents in holding that the stat¬ 
ute of limitations started running only from date of repu¬ 
diation by the appellant, Zellan, which occurred June 18, 
1943, and therefore the suit was brought within the 
required time limit. 

4. Also in the alternative to Nos. 1, 2 and/or 3, above, 
and/or in addition thereto, this Court would be warranted 
in holding that the appellant has not shown that there was 
any breach of the warranty by him which resulted in the 
first wetting of the basement, and since there could be no 
breach (which might accrue the cause of action under one 
of the theories herein discussed) unless it was occasioned 
by fault of appellant—not the appellee’s—there is no basis 
on the record for holding that the cause of action accrued 
at the time of the first wetting. For failure to show when 
the breach first occurred for which appellant was respon- 
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sible it is impossible to place the date the statute started 
running prior to June 18, 1943 when the appellant repudi¬ 
ated the warranty which was sued upon. 

Respectfully submitted, 

Bybox G. Cabson 

Attorney for Appellees . 

501 Tower Building 
1405 K Street, N. W., 
Washington 5, D. C. 
(National 0080) 






PETITION FOR REHEARING 
I 

This decision has the effect of changing the existing 
law and statutes without citing any authority for revers¬ 
ing the prior position of this Court. 

The decision specifically states that the basis upon which 
the Municipal Court of Appeals reversed the Trial Court 
is erroneous but then proceeds to affirm that decision by 
inventing language and intentions not in the contract of 
the parties, and making a finding that has not been passed 
on by the lower Courts. 
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If this Court is to set aside its decisions in Glewnan vs. 
Lincoln, Inv. Corp., 71 App. D. C. 365, 110 F. 2d 130, 
Hornblower vs. George Washington University, 31 App. 
D. Ci 64, Howard University vs. Cassell, 76 U. S. App. 
D. C.i 75, 126 F. 2d 6, certiorari denied, Cassell vs. Howard 
University, 62 S. Ct. 1046, 316 U. S. 675, Noel vs. Baskin, 
131 F. 2d 231, 76 U. S. App. D. C. 352, and Sheehy Co. vs. 
Eastern Importing & Manufacturing Co., 44 App. D. C. 
107, LRA-1916F810 (1915), as 'wed as to modify Section 
12-201 of the 1940 D. C. Code, it should say so specifically 
and not by indirection. 

Until the decision of the Municipal Court of Appeals in 
this case ( Cole vs. Zellan, 55 A 2d 516 (1947)), the law 
covering the statute of Limitations was settled in this 
jurisdiction by reason of the Statute and its interpreta¬ 
tion by the decisions of this Court. The opinion of the 
Municipal Court of Appeals attempted to change this 
situation by inserting in the Statute an exception which 
it calls “tolling the statute” during the time repairs were 
being attempted. 

This Court rejected that attempt, but the majority 
opinion puts the same exception right back into the law 
by reading into the contract a condition that could only 
be there by reason of the tolling of the Statute due to 
efforts of appellant to appease the plaintiffs. 

As soon as the basement became wet in November, 1941, 
the contract was breached, plaintiffs’ right of action ac¬ 
crued and the Statute began running. Subsequent wet¬ 
tings did not create new breaches and new actions, only 
additional damage, Wilcox vs. Plummer, 4 Pet. (29 IT. S.) 
172, 7 L. Ed. 321. If appellant had continued his efforts 
for three years to make the basement dry, and eventually 
succeeded, that would not have healed the breach that 
occurred on the first wetting. 

The majority opinion has found, as a fact, “that the 
parties took the contract to be a promise to maintain a 
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dry basement”. This, without such issue having been 
raised by the pleadings or having been decided by either 
the Trial Court or the Municipal Court of Appeals. Ap¬ 
pellant has had no opportunity to meet such issue, and 
under the law of the case made by the decision herein 
he would be foreclosed on a new trial to show there was 
in fact no promise to maintain. 

If this decision is not reversed, it will mean that every 
artisan or contractor that gratuituously tries to please 
his complaining customer will have a 1 ‘ promise to main¬ 
tain” tacked onto such efforts and result in an extension 
of the Statute of Limitations until such time as he gives 
up trying to satisfy such customer, and will give those 
artisans and contractors who completely ignore or refuse 
requests for help an advantage not contemplated by the 
Statute or prior decisions of this Court. 

n 

This Court had this matter under advisement from De¬ 
cember 1, 1948, to May 15, 1950. This delay may account 
for the majority opinion overlooking and failing to rule 
on the question raised by appellant’s Statement of Points 
No. 5, Summary of Argument Point No. 6, and Argument 
(Apl. Brief 4, 5 and 9) which clearly shows that plain¬ 
tiffs’ claim for $500.00 under paragraph 5 of their com¬ 
plaint (Apl. Ap. 2) accrued, if at all, at the time of the 
first wetting of the basement and therefore barred at the 
time the action was filed more than three years later. 
This is not a question of measure of damages but involves 
a complete bar of that portion of plaintiffs’ claim. 

CONCLUSION 

The per curiam majority is respectfully requested to 
(1) adopt the minority opinion of Chief Judge Stephens 
and reverse the Municipal Court of Appeals, or (2) at 
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least modify its opinion so that appellant will not be 
prevented from making his defenses at a new trial. 

! CERTIFICATE OF COUNSEL 

I certify that this Petition for Rehearing is presented 
in good faith and not for delay. 

Respectfully submitted, 

Harry Friedman 
Attorney for Appellant 

\ 1025 Vermont Avenue, N. W 

Washington 5, D. C. 




